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1. Introduction 
1.1 Background 


Nepal has been labelled as one of the most LGBTIQ+ friendly country in the world. Many 
international media outlets promote this statement on every other coverage about LGBTIQ+ issues 
in Nepal. LGBTIQ+ is a wide range of identities across the Sexual Orientation, Gender Identity 
and Sex Characteristics (SOGIESC) spectrum. Despite, Nepal’s glamour as portrayed in the 
media, the ground reality is very different. Transgender and non-binary individuals are not just 
subjected to discrimination, violence and stigma on social grounds, but are also subjected 
discrimination and exclusion from the legislation. This paper builds up from development on 
legislations related to gender identity, to constitutional and legal questions, its implication, and 
drawbacks. 


1.2 Objectives 


1. To study the development of legal history regarding gender identity in Nepal. 
2. To analyze the legal situation of Nepal regarding gender identity. 


1.3 Statement of problem 


- What are the legal developments regarding gender identity in Nepal? 
- What is the current context of gender identity in legislation of Nepal? 


1.4 Significance of study 


This study contributes to understanding the legal history regarding gender identity in Nepal. It 
helps reader to be cognizant of the current legal scenario on gender identity issues. The paper not 
just dwells around the problems in the present context, but also gives an insight on solution 
measures to address the issues. 


1.5 Limitation 


The study uses secondary method of data collection. This study is based on reviewing only the 
federal acts. Provincial and local laws were not reviewed. The study reviews the Supreme Court 
verdicts, and no other courts. The study does not review any legal history before the establishment 
of Nepal as a republic state. 


1.6 Organization 


This study addresses the research topic by dwelling into the literature review which includes a 
review of theory and related studies, followed an insight to the research methodology and an 
explanation of the findings. The study then lays out an analysis of the subject and draws into 
conclusion. 


2. Literature review 
2.1 Theoretical review 


Until the 20" century people understood the concept of gender synonymous with sex. The 
mainstream society, yet today believes that people are born with two binary sexes, while someone 
with visible external genitila penis is presumed to be a man, and someone with visible external 
genitila vagina is presumed to be a woman. The sex and gender binary in the mainstream cultures 
have excluded various diversities for centuries, and these exclusionary concepts have resulted in 
discrimination, exclusion and stigma to everyone who did not ‘fit in’ these notions. 


People who have sex characteristics, including genitila, gonads, hormones, chromosomes, etc that 
do not fit the traditional notion of male and female bodies are intersex individuals, ' which may 
range from having ambiguous genitila, having both penis and vagina, having vagina and internal 
testes, having penis and internal ovary, etc. 7 While sex being anatomical itself is not a binary, not 
everyone may resemble to the notions of gender based on sex. When a child is born, they are 
assigned a gender as a boy or a girl based on their visible external genitila being penis or vagina 
respectively. In case of certain intersex variations like having ambiguous genitila or both genitila, 
the child in many cases maybe assigned as either based on their parent’s wish. This assignment of 


1 United Nations Free & Equal, /ntersex Fact Sheet. 


https ://www.unfe.org/wp-content/uploads/2017/05/UNFE-Intersex.pdf, access date 2021 April 22. 
* Intersex Society of North America, What is intersex? 


https://isna.org/fag/what_is_intersex/, access date 2021 April 22. 


gender at the time of birth is term ‘gender assigned at birth’, and respectively ‘assigned male at 
birth’ and ‘assigned female at birth’. ° 


The United Nations defines ‘gender identity’ as ‘deeply felt and experienced sense of one’s own 
gender’. + People who have a gender identity that aligns with their gender assigned at birth are 
known as ‘cisgender people’, and people who have a gender identity that is different from their 
gender assigned at birth are known as ‘transgender people’. A person who was assigned female at 
birth, and their gender identity is also female are ‘cis women’. A person who was assigned male 
at birth, and their gender identity is female are ‘trans women’. A person who was assigned male 
at birth, and their gender identity is also male are ‘cis men’. A person who was assigned female at 


birth, and their gender identity is male are ‘trans men’. °°’ 


Some individuals have a gender identity that does not fall in the gender binary of man and woman. 
This spectrum of gender identities is collectively known as ‘non-binary’. There are various gender 
identities such as, agender, gender fluid, bigender, gender non-conforming, etc. in the non-binary 
umbrella. In South Asia, the concept of ‘third gender’ may be prevalent in certain cultures and 
communities. °° 


Similarly, people of intersex variations also have their gender identity as man, woman or non- 
binary.'° 


2.2 Review of related study 


The census of Nepal collects gender/sex data. The use of the term ‘sex’ and ‘gender’ are ambiguous 
and synonymous in census. The 2011 National Population and Housing Census of Nepal shows 
that 50.05% of the total population are women and 49.5% of the total population are men. | 


There is no data regarding gender identity. There is no data regarding people who have a gender 
identity that is neither male or female. It was reported across media that 2011 included a ‘third 
gender’ option. !? However, no such data was published. Similarly, there is no data that states how 
many men are transgender men or how many women are transgender women. There is no data 
about people of intersex variations. 


3 Queer Youth Group and Campaign for Change, Sexual Orientation, Gender Identity and Sex 
Characteristics (SOGIESC): A basic concept. 

https://nepalcfc.org/basic_sogiesc_nepali/, access date 2021 April 22. 

4 United Nations Free & Equal, Definitions. 

https ://www.unfe.org/definitions/, access date 2021 April 22. 

> ibid. 

6 n(3). 

7 United Nations Free & Equal, Transgender Fact Sheet. 
httos://www.unfe.org/wp-content/uploads/2017/05/UNFE-Transgender.pdf/, access date 2021 April 22. 
8 ibid. 

9 (3). 

10 ibid. 

1 Central Bureau of Statistics, 2011 Census of Nepal. 

2 kyle Knight, What We Can Learn From Nepal's Inclusion of ‘Third Gender’ on Its 2011 Census. 
https://newrepublic.com/article/92076/nepal-census-third-gender-Igbt-sunil-pant, access date 2021 April 22. 





3. Research methodology 


The study was conducted through secondary method. The study uses a qualitative means of 
investigation. In the first round, the Nepal Law Gazzette (Nepal Kaanoon Patrika) website was 
used to skim into all Supreme Court verdicts on the case of gender identity. The verdicts were 
thoroughly studies. In the second round, federal laws concerning gender identity, particularly laws 
around identity documents (such as the Citizenship Act 2063) were reviewed. I went through the 
social media pages, and websites of various SOGIESC rights organizations working in Nepal. 


4. Presentation of data 
Due to lack of any official data, the study was not able to draw statistical conclusions. 
5. Findings 


The concept of gender in a diverse way may have existed since history. Many indigenous cultures 
across the world have traditionally embraced gender diversity and fluidity. Such as the concepts 
of hijra and khwajasira were prevalent during the Mughal period in India and Paskistan, and they 
were designated a special social role and status. '* Many Native American and Pacific cultures 
embraced more than two genders. The term two-spirit is used as pan-native American term to refer 
gender identities beyond the binary. Terms like fa’afafine in Samoa, mahu in Hawai, 
vakasalewalewa in Fiji, etc are some examples from the Pacific culture. 4 


The European colonization imposed restrictions over gender fluidity and imposed strict, rigid and 
binary gender notions across their colonies. It cannot be argued that ancient cultures and 
indigenous cultures or any culture before European colonialism were completely and absolutely 
accepting of gender diversity, transgender and non-binary individuals — however European 
colonialism sanctioned legislations that criminalized people of diverse gender identities further 
pushing back the progressions of time. 


There are various traditionally used terminologies in various societies of Nepal to refer people who 
do not conform to cisnormative gender binary, such as maibabu in Newa, singaru in Western Hills, 
maugiyah in Maithili, folo molo in Himalayan regions, etc. However, many of these terms can be 
used in a derogatory way. There aren’t ample literature or research to portray the situation of 
gender diversity in history of Nepal. !° 


The legal history of gender identity in modern times, Sunil Babu Panta v. Government of Nepal 
writ petition and its verdict in 2007 can be seen as a landmark. The writ petitioners introduced 
themselves as “homosexuals and third genders”, whereby “homosexual”, more colloquially gay 


13 Meher Mehtab, Khwaja Siras of Pakistan: ACommunity. 
https://dailytimes.com.pk/117213/khwaja-siras-of-pakistan-a-community/, access date 2021 April 22. 
4 OutLineNZ, Glossary of terms. 

https://outline.org.nz/glossary/, access date 2021 April 22. 

15 (3). 








and lesbian, is a ‘sexual orientation’ that is different from gender identity, and “third gender” as a 


gender that is ‘distinct from being male or female’. '° 


The writ petition has seemingly mentioned about three different topics: Sexual Orientation, Gender 
Identity and Sex Characteristics. It also used the phrase Lesbian Gay Bisexual Transgender 
Intersex (LGBTI). However, the verdict was only specific to gay/lesbian population and the third 
gender population. The verdict officially established a ‘third gender’ option in Nepal. '” 


As a response to the verdict, the Ministry of Home Affairs in 2012 promulgated a directive on 
issuance of citizenship certificate to people of gender and sexual minority community mentioning 


their gender as ‘others’. '® 


In 2014 another writ petition Dilu Buduja v. Government of Nepal was filed at the Supreme Court 
demanding a third gender on machine readable passports. The court dismissed the petition, 
however also ruling that the government has to issue such passports. !° 


In 2017 yet another verdict was passed by the Supreme Court on Aanik Rana v. Government of 
Nepal, where Aanik Rana was demanded to show a medical certification for their gender identity. 
The court ruled that gender identity is a subject to self-determination, and that state, society or 
laws cannot determine someone else’s gender. 7° 


Media reports also suggest that the cabinet has made decisions for amendment of citizenship 
certificates to certain individuals who have had sex organs reconstruction surgery. Caitlin Panta in 
20127! and Bhumika Shrestha in 2021 were reported to have had a cabinet decision on their case 
of amending name and gender designation on their citizenship certificate. 7” 


The clause 12 in constitution of Nepal ensures the right to citizenship certificate based on gender 
identity. 7° 


The Acts regarding identification documents are significant to ensure the right to recognition of 
gender identity. These acts are not only ought to address the issuance of the documents, but also 
amend the documents. Since, gender identity cannot be determined at birth — it requires a person 


16 Sunil Babu Panta v. Government of Nepal, Decision date: 2064 Push 6 (2007 December 21), Decision no. 7958, 
NKP 2065, Anka 4. 

1’ ibid 

18 Ministry of Home Affairs, Directive relating to issue citizenship mentioning ‘others’ in the column of gender to 
people of sexual and gender minority community (2069). 

19 Dilu Buduja v. Government of Nepal, Decision date: 2070 Jeth 27 (2013 July 11), Decision no. 9048, NKP 2070, 
Anka 8. 

20 Aanik Rana v. Government of Nepal, Decision date: 2073 Magh 10 (2017 January 23), Decision no. 9875, NKP 
2074, Anka 9. 

21 Emirates 24, Nepal actor welcomes home transgender daughter. 
https://www.emirates247.com/entertainment/celebrity-gossip/nepal-actor-welcomes-home-transgender- 
daughter-2012-02-12, access date 2021 April 22. 

2 SACHA GAR, Yet Aa] AMAT aA X fer of Haake edie | 
https://www.onlinekhabar.com/2021/04/944329, access date 2021 April 22. 

23 Constitution of Nepal, 2015, clause 12. 











to be able to self-identify at a point of their life, which means that issuance of identity documents 
is not the only subject for gender identity recognition but also the amendment of an already issued 
identity document. None of the acts that were reviewed, explicitly mentioned how many gender 
options are available and what they were. 


The National Identity Card and Vital Registration Act of 2076’s clause 25 provisions about 
amendment of the birth certificate and clause 12 provisions about amendment of the national 
identity card.*4 The Nepal Citizenship Act of 2063’s clause 17 provisions about amendment of the 
citizenship certificate. None of these acts mention any provision to change the gender marker. The 
provision of amending a birth certificate is bounded within a year of its issuance — with that birth 
certificates are commonly registered within 30 days of birth — it is strongly unlikely that a child at 
the age of one would assert their gender identity to be different from what was assigned to them at 
birth. Similarly, the provisions to change a name are limited to amendment of diacritic symbols 
such as aakar, ikaar in the Devanagari script, removal or addition of a middle name in case it was 
missed or mistakenly placed.” 


Similarly, the Correction of Age, Name, and Surname Rules of 2017 also has the same provision 
on amendment of the name, and is silent on amendment of gender marker.”° The Directive on 
Operation and Management of Secondary Level Education of 2068 also does not allow change of 
name of gender markers on then SLC and now SEE certificate.*? The Directive on Higher 
Secondary Education Board Examination of 2068 states any amendment to then +2 and now SLC 
certificates can only be according to their 10" grade certificates. 7° 


The Passport Act does not mention any provision on amendment of any details in the passport.”’ 
The Land Revenue Act of 2034 allows amendment of land ownership documentation in the event 
of differences in the name, surname, address, age of landholder 15 or name, surname of their father, 
grand-father, husband or father-in-law, plot number, area or type of the land or dual registration. 
This act also does not mention about amendment of gender marker.*° The Motor Vehicles and 
Transport Management Act of 2049 has no mention about amending name and gender marker in 
one’s vehicle registration and driving license.*! The Electoral Rolls Act of 2063’s clause 14 allows 
application for amendment of details on electoral roll.7* However, the documents of passport, land 
ownership document, vehicle registration, driving license and electoral roll including voter ID 
cards are issues on the basis of one’s citizenship and therefore without amendment of name and 
gender details on citizenship certificate, it is not possible to amend them in these documents as 
well. 


24 National Identity Card and Vital Registration Act, 2076, clause 12 and 25. 

25 Nepal Citizenship Act, 2063, clause 17. 

26 Correction of Age, Name, and Surname Rules, 2017. 

27 Directive on Operation and Management of Secondary Level Education, 2068, clause 45. 
28 Directive on Higher Secondary Education Board Examination, 2068, clause 6. 

2° Passport Act, 2076. 

30 Land Revenue Act, 2034, clause 7. 

31 Motor Vehicles and Transport Management Act, 2049. 

32 Electoral Rolls Act, 2063. 


6. Analysis and Conclusion 


The study shows that gender identity recognition in the legal arena began through writ petitions at 
Supreme Court. The right of one’s gender identity was established through Supreme Court verdict 
and has evolved through various verdicts. The right of one’s gender identity is also constitutionally 
secured in Nepal. 


However, there is a loophole in the constitution. The clause 12 of the constitution mentions 
‘Citizenship of descent and with identity gender identity’. This may limit the right gender identity 
only for those who acquire citizenship certificate based on descent. Similarly, the guarantee of 
gender identity in citizenship certificate may or may not ensure the same for other identity 
documentations such as educational certificates, birth certificates, driving license, etc. 


None of the federal acts in Nepal have been amended to implement the verdicts of the Supreme 
Court. These federal acts do not guarantee the right ensured by the constitution or ruled by the 
Supreme Court. 


While the Supreme Court verdicts have seemingly been sensitive and progressive in terms of 
gender identity, a lack of proper understanding has resulted in mis-interpretation of concepts. For 
instance, the Ministry of Home Affairs promulgated a directive on issuing citizenship as ‘other’ 
gender apart from ‘male’ and ‘female’. However, the directive defines that ‘other gender’ means 
‘Lesbian, Gay, Bisexual, Transgender and Intersex (LGBT])’. This is a wrong definition. LGBTI 
is not a gender, and not something different from male or female. Lesbian, Gay and Bisexual are 
terms that resemble sexual orientations, not gender identity. Lesbian means a woman who 
experiences sexual and romantic attraction to other women, while gay means a man who 
experiences sexual and romantic attraction to other women. Similarly, bisexual means a person 
who experiences sexual and romantic attraction to both men and women. Three of these are not 
gender identities, but sexual orientations, which are fundamentally different subjects. Likewise, 
transgender people can identify as male or female. Trans women identify as women and would 
choose ‘female’ on documentations. Trans men identify as men and would choose ‘male’ on 
documentations. Similarly, being intersex is a sex characteristic and intersex people can identify 
as male, female or non-binary. Instead of recognizing individual’s self-determination, the directive 
has obliged everyone who do not fit into cis-heteronormative gender binary to tick ‘Others’ gender 
descriptor. 


Due to lack of proper understanding about Sexual Orientation, Gender Identity and Sex 
Characteristics — the difference between three of them and the diversities of each, the government 
has promulgated a directive that has an incorrect definition, consequently being harmful to the 
designated population. 


The government has adopted a ‘third gender’ option. However, not all government agencies and 
non-government parties have completely adopted the provision, creating barriers for those who 
hold such citizenship. For instance, such citizenships were issued after 2007’s supreme court 
verdict, but those who held the citizenship could not travel abroad because only in 2017 the 
government issued a third gender passport. Moreover, Nepal has adopted a marker “O’ instead of 


‘X’ marker that is approved by International Civil Aviation Organization (ICAO), which makes 
travelling with such passport a challenge. 


There is inconsistency in use of terminology. Some documentations like citizenship certificate use 
the term “Others”, some documentations like voter ID card use the term “third gender”, and some 
forms like PAN card registration use the term ‘gender minority’. There is also criticism of using 
these terminologies, that ‘others’ is an othering vocabulary; or if someone is a “third gender’ who 
is the first and second; and that there is no evidence to assert people beyond man and woman 
genders being a ‘minority’. 


The conversation around gender identity recognition has been largely limited to ‘third gender’. 
The mainstream conversations miss out transgender, intersex and non-binary individuals. All of 
the three writ petitions and its verdicts on gender identity are regarding third gender people. 


The community and civil society organization working on the issue of gender identity have laid 
out various charter of demands to the government. On 31 March 2020, the National Transgender 
Demand Sheet was published which raised seven bullet demand on gender recognition for trans 
men and trans women. On 17 May 2020, the National Charter of Demands on Legal Recognition 
of Gender Identity was published which demanded to scrap the ‘Other gender’ directive by 
Ministry of Home Affairs, and establish an inclusive law to ensure gender identity recognition, 
including concerns on use of language, terminologies, and regarding privacy. Similarly, on 11 
August 2020, a charter of demand regarding concerns of gender identity in the proposed 
Citizenship Act Amendment Bill was published. The charter of demands called out the attempt of 
the federal parliament to put forth a rigid concept of ‘third gender’ and oblige transgender, intersex 
and non-binary individuals into the ‘third gender’ label, including the proposal to mandate 
‘medical certification’ in order to amend gender marker and name on one’s citizenship certificate. 
On 26 October 2020, the National Intersex Demand Sheet was published which raised seven bullet 
demand on gender recognition of intersex persons. 


The constitutional loophole should be addressed either by judicial interpretation by the Supreme 
Court or amendment of the constitution by the parliament. The parliament should also be pro- 
active in amendment of acts and laws to ensure that their respective documentations ensures more 
than two gender options and ensures an individual being able to change their name and gender 
marker on those documentations. The government should adopt correct and appropriate 
terminologies and definitions around SOGIESC and not create a confusion between three of them. 
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